POLICY
DISCONTINUANCE AND SALE OF ROADS,

RIGHT OF WAYS AND DRAINAGE RESERVES 
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INTRODUCTION
To provide guiding principles to facilitate the sale of minor parcels of land such as discontinued roads and drainage reserves that are no longer required for access or strategic purposes.

DEFINITIONS
In this policy:

“Right of Way” (ROW) means a road as defined in section 3 of the Local Government Act 1989 

‘reserve’ means drainage and other reserves not set aside for recreational purposes,
‘road’ has the same meaning as specified in Section 3(1) of the Local Government Act 1989

LEGISLATION
Local Government Act 1989 
Under clause 3, schedule 10 of the Local Government Act 1989, Council has the authority to discontinue a road or right of way, or part thereof and sell it to a third party or retain it for municipal purposes.

Subdivisions Act 1988

Council has the power under Section 24A of the Subdivisions Act 1988 to initiate procedures to remove and vest in itself all, or part of a drainage reserve, or sell it to a third party.

Planning and Environment Act 1987

A road may be closed by an amendment to the Planning Scheme under Part 3 section 44.
Land Act 1958

Council is required to advise if it concurs with the Crown to discontinue a Government road under section 349. If a Government road is discontinued it becomes the freehold property of the Crown and may be sold by the Crown.
Road Management Act 2004

Council is required to establish a Register of Public Roads which includes those roads considered Right of Ways.

OBJECTIVE
The Discontinuance and Sale of unused roads and reserves is intended to:

· Reduce long term maintenance costs for parcels of land that are not required for access

· Improve the utility of land that would not otherwise be fit for a useful purpose

· Provide a mechanism for the formalisation of the occupation of parcels of land by adjoining owners

· Provide an equitable return to all ratepayers of the City of Kingston from the disposal of land from discontinued roads and reserves to private individuals

Kingston City Council will actively discontinue roads and reserves that are no longer required for their intended purpose.  Roads and reserves generally fall into three broad categories:

A
Required for their original purpose.  These will not be considered for discontinuance and sale

B
No longer required for their original purpose but is or will be used for another public purpose.  These will be considered for discontinuance and retention by Council

C
No longer required for their original purpose and not required by Council.  These will be actively pursued for discontinuance and sale

DISCONTINUANCE

The following principles apply to the discontinuance process:


Commencement of Statutory Procedures
If the Manager Property Services believes that a road, right of way or reserve is no longer reasonably required for the purpose for which it was set aside, he or she may commence statutory procedures to either discontinue and sell by private treaty, public tender or public auction or retain for municipal purposes. The Discontinuance shall be advertised by Public Notice with directions for those interested parties to make submissions to Council. Council will also write to adjoining property owners informing them of its proposal to discontinue the road, right of way or reserve and place a sign on the land where practical.

Submissions 

In the event that submissions are received in response to a proposal to discontinue a road, a report shall be prepared and submitted to Council for consideration and appointment of a Committee of Council to consider the submissions and report back to Council. 

Valuation
Prior to completion of statutory procedures a valuation will be undertaken. Valuations based on current market values may be used for a maximum of 6 months from the original valuation date.  If negotiations have not have been completed within this time then new valuations will be conducted.

The market value of the land shall be determined by a Certified Practising Valuer on the following basis:

· The value that the parcel will add to the value of the adjoining property 
· Sales of comparable parcels transacted under the provisions of this policy

If a prospective purchaser disagrees with the valuation on which the purchase price is based, he/she may submit an independent valuation prepared by a Certified Practising Valuer to the Manager Property Services.  The Manager Property Services will consider the independent valuation provided and may (but in no way is obliged to) amend the purchase price if he/she considers it appropriate.

Sale of land from Discontinued Roads and Reserves
Sections of roads or reserves will be offered for sale at market value less any applicable price reductions provided for in this policy. 
Letters to owners shall invite replies within sixty (60) days of the date of the letter.  If no reply is received within this period, those owners shall be deemed to be un-willing to purchase that section of land offered to them.

The price affixed by Council on any portion of road shall not be less than the amount fixed annually by Council in its Schedule of Fees & Charges. 

Allocation and division 

Land is to be offered as near as is practical, equally amongst abutting owners. Where a property owner is found to have been in clear occupation of the same area for at least the last five (5) years, that owner may be offered first opportunity to purchase the land.  Council reserves its right to apportion the land at its sole discretion.

Should an abutting owner not wish to purchase the portion of land offered, that portion may be offered to another abutting owner.

Should the other abutting owner also not wish to purchase that portion, the land may be offered to the adjoining properties on either side of the immediate abutting properties.

In the event that a portion of land would become landlocked if Council were to sell other portions of the discontinued road, the sales process shall be deferred until resolved.

Should both abutting owners wish to purchase only the entire section of land offered to them, both parties will be invited to submit an offer for that section within ten (10) working days of the date of the subsequent invitation to treat.  Offers shall not be less than the sum of the original offers conveyed by Council.
Offers received which provide the most equitable return to Council may be accepted by the Manager Property Services on behalf of Council.

Where no agreement can be reached for the purchase of any portion of the land, the land shall remain vested in Council until such agreement can be reached.  The owners of any property in occupation of the land may be directed to remove all buildings and obstructions from the land immediately, as is Council’s right as owner of the property.
PRICE REDUCTIONS

Part A:
Occupied Land

Council may reduce the price for land that has been enclosed by the adjoining property owner.

· Over 15 years

Prospective purchasers who can provide proof of continuous occupation of the road or reserve for over 15 years are eligible for a reduction of 20% of the Market Value.


· Over 10 Years but less than 15 years
Prospective purchasers who can demonstrate occupation for a period greater than 10 years but less than 15 years are eligible for a reduction of 10% of the Market Value

· Less than ten years

NO reductions apply

In order to qualify for the price reduction on parcels claimed to have been occupied, property owners are required to supply a Statutory Declaration which would be sufficient to satisfy the Registrar of Titles attesting to the extent of the occupation plus other supporting documentation.

No discount is available to a prospective purchaser who is occupying land who has been directed to cease occupation of that land. 

Part B:
Once Only Incentive

In addition to the aforementioned price reduction for parcels considered as being occupied land and in order to expedite the closure and discontinuance process, thus saving maintenance and administrative costs, Council offers a ‘once only’ 50% discount off market valuation to each adjoining owner of complying discontinuance schemes after any discounts for occupation, in accordance with Part A, have been applied.  If rejected the 50% discount will not be offered to that landowner again; however a subsequent, un-related owner may be offered the discount on a ‘once only’ basis in an attempt to finalise the closure/discontinuance proposal. This discount does not apply to schemes undertaken in commercial or industrial areas. 

COSTS

All costs incurred by Council in association with the discontinuance and sale process are to be shared equally amongst the applicants. Typical costs include legal fees, survey costs, Land Registry costs, administrative costs and valuation fees.

Where a parcel of land that was formerly a reserve is transferred, the above amount shall include licensed surveyor’s fees and subdivision costs, equally apportioned between all purchasers.

Each purchaser shall bear their own legal and conveyancing costs associated with the transfer of the land.  The purchaser shall be responsible for the preparation and lodgement of the Transfer of Land document and payment of applicable stamp duty.
DISCRETION

Further reductions may be applied by the Manager Property Services or General Manager Corporate Services at their discretion.  Proposed price reductions that would provide a discounted purchase price of more than 10% from that which is provided for in this policy will require a report to Council.
GST
The sale of a road, right of way or reserve will generally attract GST at the prevailing rate in accordance with the GST Act 1999 and therefore GST will be added to the sale price.
LAND SETTLEMENT AND TRANSFER

The full purchase price of all land sold shall be paid to Council at the time of settlement. In exceptional circumstances, as determined by Manager Property Services, settlement terms may be extended to allow repayments up to but no longer than two (2) years from the contract date.

In the case of a terms agreement, the interest rate on all outstanding monies from the date of contract, shall be the amount per centum per annum as specified under Table A of the Transfer of Land Act, 1958.  

For a terms agreement, the purchaser may be granted Vacant Possession of the land following payment of the first instalment.

Transfer of the land shall not be completed by Council until the full purchase price including associated costs and any interest are paid in full to Council.

Consolidation of the title to the transferred land with the title of the abutting property by the purchaser is encouraged.

OTHER PRINCIPLES

Where the discontinued road or reserve is not able to be sold immediately, an application may be prepared for obtaining duplicate Certificate of Title from Land Registry in Council’s name.

Council discourages the unauthorised occupation of roads, ROWs and drainage reserves and may take steps to remove such illegal occupation. Where Council resolves not to discontinue the land, steps may be taken to ensure that the land becomes and remains accessible for the purpose for which it was set aside, including directing removal of any obstructions or buildings from the land in accordance with clause 207 and section 11 of the Local Government Act 1989.

Council has the right to place an easement, covenant, creation of an easement on or over the land in order to protect its existing or future interest in the land.

If there is a requirement by a statutory authority to relocate any assets within the subject land all costs will be borne by the purchaser.

As a condition of sale, Council may require a purchaser to grant an easement in either its or other infrastructure authorities’ favour over all or part of the land being transferred, which must be registered on title.  The purchaser may be required to pay for the cost of the preparation and lodgement of the creation of easement document(s) at the Land Registry.

