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PROPERTY NETWORK

As Local Government property professionals we should all have an interest in the recently established, 7 member, all-party, Select Committee, parliamentary inquiry into the sale and development of public land and open space. LGA property professionals deal with the topic on a day to day basis as well as a wide range of other property related matters. As a group we are well placed to make a submission that provides insight and can offer practical solutions around the subject matter. My view is that we should use the inquiry as an opportunity to promote legislative reform.

TERMS OF REFERENCE

By 30th June, 2008, the committee will carry out an inquiry and report on the following;

(a) the sale or alienation of public land for development;

(b) the sale or alienation of public open space for the purposes of private development; and 

(c) the sale and development of public land and the relationship to the Melbourne 2030 policy and Green Wedges.

Written submissions should be sent by 28th September, 2007.

OPPORTUNITY TO INFLUENCE PUBLIC POLICY

The inquiry presents as an opportunity to influence and improve public policy on subject matter that is intrinsic to our professional and workaday lives. By promoting legislative reform, we can work toward a time when the law is simple and major decisions about public land are made using consistent and clear processes, are guided by strategic policy frameworks and are open to community views and scrutiny.

Hansard contains argument for the establishment of the inquiry. There appears to be bi-partisan support for the notion that public land is highly valued by the community and should be safeguarded for future generations and an acknowledgement that it comes under threat through influences like rising land prices, increasing population and policy like Melbourne 2030. 

At the same time, much of the debate in the Legislative Council was concerned with members accusing opposing parties of making poor decisions about public land when in Government. 

If the inquiry learns from the past and looks to the future it could be a catalyst for much needed reform. The risk is that it gets bogged down in the mire party politics.

TIME FOR REFORM

There is probably unanimous agreement that our public land is a valuable resource that should be protected for future use and enjoyment by the community. However, as time goes by, community needs change and governments should, and do, react to emerging conditions. New legislation could assist in decision making.

There were major changes to the provision of education and psychiatric care late last century that caused large parcels of public land to become surplus to operational requirements. There are many other examples before and since that time. Generally, governments seek to find another public use for surplus land before listing it for disposal or being creative about other uses.

Keeping the land in the public portfolio, converting the land to cash to be used for other public purposes, enabling private investment in much needed infrastructure and facilities, enabling housing opportunities, can all be valid reasons for selling public land depending on the circumstances specific to the case. The community wants to know that the best decisions are being made.

I think that there have been sufficient high profile examples of public land issues that have served to make the community more mature about the reasoning for decisions being made at local and state levels. However, the community needs to be better informed and involved and not just at the end of a process. 

Governments need to give the community more opportunity to be involved in developing strategic plans for public land. More information should be given to the community about strategic plans for public land. The laws relating to public land should be simplified and de-mystified. Public land should be known as “public land” so that debate is not railroaded by terms that can be interpreted for convenience, such as “public open space”. 

PROPOSED REFORM

CONVERT ALL CROWN LAND TO FREEHOLD

I contend that law relating to public land is complex, cumbersome, inconsistent and out of step with the times. In particular, I refer to the Land Act 1958 and the Crown Land Reserves Act 1978. Why, in these times, 237 years after Captain Cook discovered Australia and 106 years after federation do we hold on to the concept of crown land and retain a host of laws and processes around the way it can be used and managed when it is just one segment (albeit a large one) of the public land portfolio? It would be better to think that public land is owned by Australians rather than the Queen. All crown land should be converted to freehold reserving indigenous rights established by Mabo and Wik where applicable. 

PUBLIC LAND TO BE OWNED BY GOVERNMENT

Provided public land is owned by the government, automatically ensuring a high level of protection on behalf of the community, members of the public should not be concerned about which level of government (local or state), government department, statutory authority or agency is named on title. 

However, ownership is important to the land manager as it enables long term strategic planning and encourages better land management outcomes. Investment in land management priorities generally has a direct relation to tenure. The greater the security of the land tenure and the longer the term of that tenure, the more investment land managers are likely to make in the land.

When crown land is converted to freehold land, the pre-existing land manager should become the new land owner. For example, where local government is the appointed committee of management, the Council will become the new land owner.

A NEW PUBLIC LAND ACT

New legislation should be enacted to govern public land and the redundant Land Act and Crown Land (Reserves) Act should be repealed. The important elements of the new legislation (Public Land Act) are to be as follows;

Public Land;
All land owned by the state government, government department, local government or statutory authority is to be defined as Public Land.
 This includes all land that was crown land converted to freehold as part of the reform and any other land previously owned by government.

Public Land Managers;
All owners of Public Land are to be known as Public Land Managers.

Strategic Property Plans;
All Public Land Managers are to prepare Strategic Property Plans which cover all Public Land held within the Public Land Manager’s portfolio.

Special Public Land Managers;
Where it is considered appropriate or necessary, for Public Land to be managed by a non-government body and therefore not the Public Land owner, that body may be called a Special Public Land Manager. Ideally operating under a lease, Special Public Land Managers are to prepare Land Management Plans for the property or properties under management. Examples of Special Public Land Managers include cemetery trusts, MCG trust, racing clubs etc.
Land Management Plans;
All Special Public Land Managers are to prepare Land Management Plans which cover the Public Land under management. Public Land Managers should also prepare Land Management Plans for important or significant Public Land sites.
Sale of Public Land;
Public Land may only be sold as a result of a public process and an evaluation which takes account of the relevant Strategic Property Plan and or Land Management Plan.

Lease of Public Land;
Public Land may be leased for a period up to 100 years. Where public land is to be leased for a period of more than 10 years it should follow a public process and an evaluation which takes account of the relevant Strategic Property Plan and or Land Management Plan. Exemptions will apply.

Strategic Property Plans

All Public Land Managers will be required to make Strategic Property Plans. The plans should be prepared with the benefit of community input. There should be a consistent public process used in the preparation of the plans. At a minimum, there should be public notification of a proposed Strategic Property Plan. At a minimum, the public notification should include a newspaper advertisement and notification in the government or agency web site. The notification period should be for a minimum of 28 days during which time a person may make a submission. Submissions should be considered by the Public Land Manager or an appointed panel before a plan is adopted. The plans should be reviewed every 5 years following the same process.

Strategic Property Plans should contain details of every property within the Public Land Manager’s portfolio but can be split into regional and sub-regional areas. The plan should contain a rationale as to why each property belongs in the portfolio and an assessment of areas where deficiencies and excesses can be identified. The plan should be forward looking, anticipating emerging community needs. The plan should refer to how the portfolio is being managed how it is performing. It should make reference to other policies affecting land. It should also contain decision making tools that can be used to assess proposals for the future use or sale of the land.

Special Public Land Managers

Where it is necessary or appropriate to allow non-government entities to manage public land, these groups should be identified as Special Public Land Managers. Ideally operating under a long term lease that is fixed to a term that is considered appropriate, these groups should be required to make Land Management Plans and operate within the bounds of those plans. In addition, and under law and a lease condition, the Special Public Land Manager should be required to submit annual reports to the lessor which would include statements about financials, activities, achievements and performance measures and attainment.

Land Management Plans

Land Management Plans should be prepared for significant or important properties or precincts and all land managed by a Special Public Land Manager. The plans should be prepared with the benefit of community input. There should be a consistent public process used in the preparation of the plans this is the same for Strategic Property Plans. At a minimum, there should be public notification of a proposed Land Management Plan. At a minimum, the public notification should include a newspaper advertisement and notification in the government or agency web site. The notification period should be for a minimum of 28 days during which time a person may make a submission. Submissions should be considered by the government or agency or an appointed panel before a plan is adopted. The plans should be reviewed every 5 years following the same process.

Land Management Plans should contain detail of how properties are to be managed, what activities are to be carried out on the land and how the community is to benefit from the management practices.

Sale of Public Land

From time to time there will be proposals to sell Public Land. There should be a consistent public process for any proposal to sell any Public Land. At a minimum, there should be public notification that clearly identifies the land, the proposed method of sale and information about how the sale is consistent or otherwise to the applicable Strategic Property Plan and or Land Management Plan. At a minimum, the public notification should include a newspaper advertisement, notification in the Public Land Manager’s web site, a sign on the site and notice to adjoining residents. The notification period should be for a minimum of 14 days during which time a person may make a submission. Submissions should be considered by the Public Land Manager or an appointed panel. The proposal and submissions should be evaluated against the objectives and specific strategies contained within the relevant Strategic Property Plan and Land Management Plan. Only after this evaluation can a decision to sell Public Land be made and implemented.

Lease of Public Land

For any new lease of Public Land there should be a public process for decision making that is similar to the process outlined for sale. At a minimum, there should be public notification that clearly identifies the land, general lease terms, the proposed lessee and information about how the lease is consistent or otherwise to the applicable Strategic Property Plan and or Land Management Plan. At a minimum, the public notification should include a newspaper advertisement, notification in the Public Land Manager’s web site and a sign on the site. The notification period should be for a minimum of 14 days during which time a person may make a submission. Submissions should be considered by the Public Land Manager or an appointed panel. The proposal and submissions should be evaluated against the objectives and specific strategies contained within the relevant Strategic Property Plan and Land Management Plan. Only after this evaluation can a decision to lease Public Land be made and implemented.

Importantly, in the following circumstances exemptions should be granted to the decision making process outlined above;

Lease by the Public Land Manager to a Special Public Land Manager

Lease where the term is for a period of less than 10 years

Public Competitive Processes for Sale and Lease

When implementing a sale or new lease of Public Land, Public Land Managers should consider the use of open, transparent and competitive processes. In most cases it is appropriate to use auction or tender for sale rather than private treaty. If proposing a new lease it is often more appropriate to use a process like tender rather than deal in a non-competitive way. It is not proposed to include these matters within new legislation as they are matters best addressed as public policy by the Public Land Managers. Such policy could be contained within Strategic Property Plans.

Change of Use of Public Land

From time to time there will be proposals to change the use of Public Land. Common examples of this would be to install public toilets in a park, convert a pavilion into a restaurant, or to build a new structure and use land for offices. The Planning and Environment Act is the appropriate vehicle to be used in the consideration of changes of use. Planning Schemes already have the mechanisms to allow for public input into decision making but might be amended to take into consideration Strategic Property Plans and Land Management Plans.

Special Properties

It is recognised that there may be legal difficulties with a variety of individual circumstances affecting certain properties. In this regard, I refer to the conversion of crown land to freehold where there is an existing crown grant to trustees. Caulfield Racecourse, the MCG and many other high profile properties might fall into the “legal difficulties” category. I can only talk broadly about this category as the specific circumstances of each arrangement is not known and there will be a variety of instruments and laws used to establish the existing circumstances. In this category, the current legal position may prevent simple legislation being enacted without agreement from the trustees and other management boards. Ideally the situation would be covered by a long term lease to a Special Public Land Manager. However, the situation may be politically sensitive and legally difficult to the extent that other options should be considered. It may be that the option trustee ownership is the only possible course. If this concept is made possible it should be made subject to a reversion to Public Land when the existing use is no longer viable or the trustees cease to operate. Perhaps a mortgage or other instrument could be sufficient protection for the public interest. Perhaps the application of land tax would be sufficient incentive for trustees to see the benefit of long term leases.

MERITS OF PROPOSED REFORM

I consider that there are numerous advantages in the reforms proposed compared to the existing system. They are summarised in the table below;

	Consistency
	· Enables all Public Land to be treated in the same way by State Government, government department, statutory authorities and Local Government

· No need for site specific legislation for a simple change in land use (to amend a permanent reservation under Land Act)

· No need for a Ministerial decision for a simple change in land use (temporary reservation or reservation under Crown Land (Reserves) Act)

· No need for 3 signatories to a lease (Minister, Committee of Management, tenant)

· Similar processes for strategic plans and sale/lease proposals

	Community participation
	· Enables a clearer understanding of public land by the public by removing the complicated and archaic laws that bind much of the Public Land portfolio

· Allows participation and understanding of plans for the management of Public Land

· Allows participation in decisions about Public Land

· Provides guidance for decisions about Public Land

· Educates the community on strategies for the future use of Public Land

· Ensures that the management of Public Land is open for scrutiny

	Public Land Management
	· Encourages better Public Land management by allowing the relevant government sector to own and therefore invest in and improve its Public Land portfolio

· Ensures better Public Land management by ensuring that land managers make plans that consider future community needs, appropriate land management practices and tools for decision making about Public Land

· Enables managers of Public Land to gain the benefit of ideas and views generated by the community through participation in plans and decision making




CONCLUSION

Hopefully, the parliamentary inquiry is not used as a vehicle for party politics. The inquiry should be used for useful, constructive purposes rather than for investigations to find grounds for accusations to be levelled at political opponents.

If the parliamentary inquiry genuinely seeks to make change that is logical, involves the public in various levels of decision making, and encourages better public land management, it could find the ideas in this paper to be thoughtful and useful. I believe that the ideas address the terms of reference in a meaningful way. I believe that I am promoting a legislative framework that could give the public the highest level of confidence that the best decisions are being made about our Public Land. 

I encourage my LGPRO Property Network colleagues to consider the views contained within this paper. If there is a general alignment on views, we could use the paper as a first draft toward making a submission to the parliamentary inquiry.

